TERMS OF TRADE – PURCHASE OF PRODUCTS AND SERVICES
1

Application of Terms

1.1

These Terms apply to all purchases by us of Products and
Services from you. These Terms supersede and exclude all prior
or subsequent discussions, representations, terms and/or
conditions of trade, all written or oral agreements and any other
terms and conditions which you may seek to extend to the supply
of any Products or Services. Your acceptance of an order by us
for any Products or Services constitutes acceptance of these
Terms.

in design, materials and workmanship and not emit any
contaminant or hazardous substance.
3.3

The receipt or signature of a delivery order by one of our officers,
employees or agents is not acceptance of either the quality or
quantity of any Product or Deliverable.

3.4

We reserve the right to change these Terms at any time by notice
to you and the amended Terms shall apply to all orders for
Products and Services placed by us after receipt of such notice.

We may inspect and test at any time (whether before or after
delivery) the supply of the Products or Services. However, any
such inspection does not relieve you from any liability in respect of
the Products or Services and in no way implies that we accept the
Products or Services.

3.5

Our agents and representatives have no authority to make any
oral representations, statements, warranties, conditions or
agreements that conflict with these Terms. Any such unauthorised
representations, statements, warranties, conditions or agreements
shall not bind us nor shall they form a part of the agreement
between you and us relating to the purchase of the Products and
Services.

We may refuse to accept any Product, Service or Deliverable that
does not conform to the requirements of the relevant Purchase
Order and these Terms. If that occurs, we will notify you of the
problems. You must then rectify the problems and resubmit it to
us for acceptance as soon as possible. If it still fails, then we will
be entitled to terminate the purchase of the relevant Product,
Service or Deliverable.

4

Title and risk

2

Supply of Products and Services

4.1

Risk to a Product passes to us on delivery and you will insure all
Products until they are delivered to us.

2.1

You will supply the Products or Services in accordance with the
terms set out in the relevant Purchase Order and these Terms. If
there is any inconsistency between these Terms and a Purchase
Order, these Terms prevail.

4.2

2.2

If the Purchase Order does not specify a particular time for
delivery of the Products or Services, you must deliver them within
a reasonable time. If delivery is likely to be delayed for any
reason, you must follow the procedure set out in clause 6.

Title in a Product or a Deliverable (including any parts or
components) passes to us on the earlier of delivery and payment
by us of any part of the price for that Product or Deliverable. You
warrant that you are supplying the Products in the ordinary course
of your business and that no other person has any encumbrance
or security interest in the Products.

4.3

If a Purchase Order permits you to have a security interest in any
Products until payment, then you agree that, notwithstanding the
terms of that security interest:

1.2

1.3

2.3

If the Purchase Order specifies certain individuals (Nominated
Personnel) to be used for the performance of the Services, you
will ensure that the Nominated Personnel perform the roles
described in the Purchase Order. You will not remove or replace
Nominated Personnel without our consent.

2.4

Any forecast volumes set out in any Purchase Order for the
quantity of Products we require are indicative only, and are not a
firm commitment by us to order this quantity of Products.
Individual purchase orders for the Products will be issued by us as
required during the relevant supply period to meet our
requirements.

2.5

Nothing in these Terms obliges us to procure any Products or
Services from you, and our arrangements with you are nonexclusive. We may appoint others to provide similar products and
services to the Products and Services at any time.

3

Quality and Acceptance

3.1

The Services must:

3.2

(a)

be performed promptly, with due diligence, care and skill, by
appropriately trained, experienced and supervised persons
and to the best industry standards;

(b)

conform with the requirements of the Purchase Order and
these Terms and with all other descriptions and
specifications agreed and approved by us (if any); and

(c)

be fit for their intended purpose.

The Products (and any Deliverable) must:
(a)

conform with the requirements of the Purchase Order and
these Terms and with all other descriptions and
specifications agreed and approved by us (if any);

(b)

(unless otherwise stated in the Purchase Order) be new and
unused on delivery, and where a shelf life applies, at least
95% of such life remains on delivery;

(c)

be of merchantable quality and fit for its intended purpose,
and free from any fault or defect (including any latent defect)

(a)

you will provide us with a copy of the verification statement
relating to any financing statement registered against us, and
you contract out of sections 108, 109, 111(1), 112, 120(1), of
the PPSA; and

(b)

without limiting the above, you shall not have any right to
enter upon our premises at any time to take possession of
any Products, whether or not any Products are at ‘at risk’ (as
that term is defined in the PPSA).

5

Price, invoicing and payment

5.1

Unless otherwise agreed or set out, the price stated in the
Purchase Order is:
(a)

in New Zealand currency (unless otherwise stated in the
Purchase Order);

(b)

exclusive of GST, but inclusive of all other duties, taxes or
charges; and

(c)

inclusive of freight, insurance and all costs of packaging,
testing and inspection.

5.2

Unless the Purchase Order states that progress payments are to
be made, you will invoice us on delivery of the Products and/or
completion of the Services. Subject to clause 5.3, we will pay the
price 30 days after receiving a valid Tax Invoice, containing
sufficient detail to enable us to establish its accuracy.

5.3

If we dispute any Tax Invoice (in whole or in part), we will promptly
notify you, and pay the undisputed part pending the resolution of
the dispute.

5.4

No interest will be payable to you on any amount withheld under
clause 5.3 or on any other amount not paid when due.

5.5

Any Purchase Order given is an obligation of Datacom and no
director or other officer of us gives any guarantee in respect of
that obligation.
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6

Delay

6.1

As soon as you become aware that an obligation to us may not be
met by the required date, you must promptly notify us and tell us:

6.2

6.3

6.4

(a)

the cause of the delay;

(b)

the effect of the delay;

(c)

the steps you are taking to minimise the delay; and

(d)

any extension of time you require to meet the affected
obligations.

If you fail to notify us of a delay in accordance with this clause 6,
you must continue to perform your obligations according to any
required date, and we reserve all our rights in respect of your
failure.

extend the time for meeting any affected obligation by a
period we consider reasonable; and/or

(b)

pay your unavoidable, reasonable costs incurred due to the
delay.

(a)

commit all additional resources required to meet the required
timeframe at your cost; and

(b)

where demanded by us, compensate us for unavoidable,
reasonable costs incurred due to the delay.

7

Confidential Information

7.1

You must treat all Confidential Information as strictly confidential,
keep it secure at all times and only use it to the extent required for
the proper performance of this agreement.

7.2

You may only disclose Confidential Information to your directors,
employees, subcontractors and consultants who need to know the
information for the purposes of the provision of the Products or
Services (Representatives), provided that you first make each
Representative aware of the confidential nature of the information
and (if we require) provide us with a written undertaking by each
Representative to keep the Confidential Information confidential.
On completion or termination of this agreement or if we ask for it
earlier, you must return or destroy (at our option) our Confidential
Information, and all copies of it.

7.4

Where any of our Confidential Information relates to any personal
information about individuals, then you will ensure you comply
with our privacy policies and all applicable privacy laws.

10

Records and audit

(a)

verify the accuracy of any Tax Invoice issued under this
agreement; and

(b)

audit your compliance with the requirements of this
agreement.

1.1

The rights under this clause continue for 12 months after the
completion or the termination of this agreement.

11

Indemnity

11.1 You indemnify us against any loss, liability, cost or expense
(including legal costs and expenses on a full indemnity basis)
suffered or incurred in connection with:

12

(a)

any breach of these Terms by you;

(b)

any negligent or wrongful act or omission by you in the
course of or related to the performance of, or failure to
perform, any of your obligations under these Terms; or

(c)

any claim alleging that the supply of the Services or our use
of the Deliverables as contemplated by this agreement,
infringes the Intellectual Property rights or Moral Rights of
any other person.

Insurance

12.1 Unless we agree otherwise, you must, at your cost, maintain a
minimum level of public liability, professional indemnity and
product liability insurance cover (as required by us) of $2,000,000
per claim made (or such higher amount as we may reasonably
require), in each case with a reputable insurer for the period you
are providing the Products and Services and for at least 12
months after this agreement ends.
12.2 If we request, you will provide us with evidence you hold the
required insurances.

7.5

Without limiting this clause 7, you will not make any public
statement about the subject matter of this agreement or about us
without obtaining our prior written consent.

8

Intellectual Property

8.1

We own all Intellectual Property that is created by you in the
development of any Deliverables, and the Deliverables
themselves. This clause irrevocably assigns all that Intellectual
Property to us at no extra cost.

8.2

You (or your suppliers) own all pre-existing rights in relation to
existing Intellectual Property owned by you (or your suppliers) that
is used in the Services or the Deliverables, but you grant an
irrevocable and unrestricted licence to use any of that Intellectual
Property if it is incorporated in any Deliverables.

8.3

You warrant that the Services and our use of the Deliverables will
not infringe the Intellectual Property rights of any other person.

9

Compliance

9.1

You must comply with all our health & safety, security and site

Datacom

You must comply with all applicable laws (including laws relating
to the protection of personal information and privacy) when
performing the Services and creating the Deliverables, or
providing the Products, and ensure that the Services,
Deliverables, Products and our use of them comply with all
applicable laws, and ensure that you do not put us in breach of
any laws.

10.2 We may access your records to:

Where the delay is your fault (or the fault of your contractor), you
must:

7.3

9.2

10.1 You must keep records, and must ensure any subcontractors
keep records, as necessary to demonstrate compliance with this
agreement.

After being notified of a delay, we will both meet and discuss the
impact. If the delay is not your fault (or the fault of your
contractor), we may (but are not obliged to):
(a)

procedures (including office conduct), as amended from time to
time, when on our premises. We will notify you of relevant
changes to our procedures and policies. We may immediately
withdraw access and terminate this agreement where you breach
any of our policies or procedures and we regard the breach as
sufficiently serious.

13

Liability

13.1 Your sole remedy for any breach of these Terms or loss or
damage arising from the subject matter of these Terms are
expressly set out in these Terms.
13.2 In no circumstances will we be liable to you or any other person
for any loss or damage to persons or property, or for
consequential, special, punitive, incidental, indirect or economic
loss or damage or loss of profits or opportunity arising out of our
purchase of the Products or Services or otherwise in connection
with these Terms, and whether by way of damages or indemnity
or in respect of breach of contract, tort (including negligence) or
otherwise, and regardless of whether you have advised us of the
possibility of such losses or damages.
13.3 Subject to clause 13.2, our liability to you is limited in aggregate to
the total value of the particular Products or Services giving rise to
the claim or, where any claim does not relate to any particular
Products or Services, our liability to you (in contract, tort or
otherwise) is limited to a maximum amount of $10,000.
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18.3 New Zealand law governs these Terms, all Purchase Orders and
all transactions between you and us arising out of the supply of
Products or Services by you to us. We both submit to the nonexclusive jurisdiction of New Zealand courts.

13.4 We will not be liable for any failure or delay in complying with any
of our obligations to you if such failure or delay results from a
cause beyond our control.

14

18.4 The United Nations Convention on Contracts for the International
Sale of Goods does not apply to these Terms or to any transaction
conducted in accordance with, or pursuant to, these Terms.

Termination

14.1 We may terminate this agreement by notice to you, with or without
cause, at any time.

19

Confidential Information means any information, in whatever form,
about our business or the business of any of our customers that is
disclosed to you or learnt by you in the course of providing the Products
or performing the Services. It includes any information or data you may
develop in the course of providing the Products or performing the
Services. It does not include information which:

14.2 You may terminate this agreement if we fail to pay an undisputed
invoice within 30 days of you notifying us that we have failed to
pay any correctly rendered Tax Invoice when it was due.
14.3 On termination of this agreement you must return any of our
property provided to you under this agreement, and must deliver
any Products or Deliverables we have paid for.

(a)

is in the public domain (unless that information is in the public
domain because it has been disclosed without our consent);

(b)

you can prove was already known to you, or was independently
acquired by you (provided that the source was in possession of
the information lawfully and can disclose it to you on a nonconfidential basis).

14.4 Clauses 3 and 4, and 7 to 19, survive termination of this
agreement.

15

Assignment and nature of agreement

15.1 You must not assign your rights or obligations or subcontract any
obligations under these Terms without our prior written consent
(which may be given or withheld in our complete discretion).
15.2 We may assign any or all of our rights or obligations under these
Terms without your consent, and no change of control affecting us
requires your consent.
15.3 You agree you are an independent contractor and are solely
responsible for your own compliance with applicable legal
requirements. Nothing in these Terms creates any employment,
joint venture, partnership or agency relationship between us both.

16

16.2 Notice is effective once received, and is deemed to be received if
posted in New Zealand (on the second day), posted from
overseas (five days after posting) or emailed (when successfully
received at the recipient’s mail server).

Purchase Order means a written order for Products or Services from us
that complies with our ordering procedures (as notified to you from time
to time).

Disputes

17.2 Promptly after receiving notice of a dispute, both our
representatives will try to resolve the dispute by good faith
negotiations on a without prejudice basis.

Services mean the services to be provided by you to us under this
agreement.
Tax Invoice has the meaning given to that term in the Goods and
Services Tax Act 1985.

17.3 If both our representatives have not resolved the dispute within 14
days of it being notified, either of us may pursue other forms of
dispute resolution. Nothing in this agreement prevents either of us
from commencing court proceedings to seek urgent interim or
interlocutory relief at any time.

Terms means these Terms of Trade.
we, our and us means any member of the Datacom Group to whom you
supply Products or Services and their officers, employees, agents,
contractors and advisers.
Working Days mean Monday to Friday, excluding public holidays in
Wellington, New Zealand.

General

18.1 No delay or failure by us to exercise any of our rights or remedies
will constitute a waiver or variation of any such right or remedy.
18.2 If part or all of any provision of these Terms is illegal or
unenforceable, that provision will be interpreted as necessary to
ensure it is not illegal or unenforceable. If any provision (or part of
it) cannot be interpreted in that way, the provision (or part of it) will
be severed from these Terms and the remaining provisions will
continue in full force and effect

Datacom

Intellectual Property includes all patents, copyright, moral rights,
registered designs, registered and unregistered trademarks, trade
secrets, know-how and confidential information and all other intellectual
property as defined in Article 2 of the Convention Establishing the World
Intellectual Property Organisation of July 1967, and includes all Moral
Rights.

Products mean the products to be provided by you to us under this
agreement.

17.1 If a dispute arises under or in relation to these Terms, the affected
party will promptly notify the other with the details.

18

Deliverables means any product, material, information or thing
produced as part of the Services.

Moral Rights means any of the rights described in Article 6 of the Berne
Convention for Protection of Literary and Artistic Works 1886 (as
amended and revised from time to time), being “droit moral” or other
analogous rights arising under any statute (including the Copyright Act)
or any other applicable law), that exist or that may come to exist,
anywhere in the world.

Notices

16.1 Either you or we will give any required notice under these Terms
to the other at the address or email details as last notified to the
other.

17

Definitions

you and your means the supplier of the Products or Services (and
includes any agent, contractor or representative of that supplier). If the
supplier is made up of more than one person, the obligations upon the
supplier in these Terms apply to all such persons jointly and severally.
[Last revised September 2018]
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